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Background

 Requirements of Participation for Long-Term Care (LTC) 

Facilities are the health and safety standards that LTC facilities 

must meet in order to participate in the Medicare or Medicaid 

Programs. 

 Requirements of Participation are found at 42 C.F.R. Part 483, 

Subpart B.

 Surveyor guidance is found in the CMS State Operations 

Manual, Appendix PP.



CMS Final Rule

 81 Fed. Reg. 68,688 (Oct. 4, 2016).

 First significant update to Requirements of Participation since

1991 (despite significant changes in the industry). 

 Almost 10,000 comments to the proposed rule were received 

from providers and other stakeholders in the industry, resulting 

in a number of revisions to the proposed requirements.

 Final Rule is intended to reflect advances in service delivery 

and safety. 
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General Themes for Changes
 Person-Centered Care

 Staffing & Competency - Training and the need for specific skills and 

procedures

 Quality of Care & Quality of Life

̶ Care planning

̶ Emphasis on patient goals and patient involvement in decision-

making

 Changing Patient Population (e.g., Behavioral Health)

 Focus on Adverse Events 

̶ Medication-related

̶ QAPI

̶ Infection prevention

 Increase Monitoring of Facility, Staff and Residents
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3 Phase Implementation

 Phase 1:

Upon the effective date of the final rule (11-28-16).

 Phase 2: 

1 year following the effective date of the final rule (Nov 2017).

 Phase 3:

3 years following the effective date of the final rule (Nov 2019).

 Surveys using new ROPs begin November 28, 2017.
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Arbitration Agreement Ban – §483.70(n) 

ON HOLD

 CMS banned pre-dispute arbitration agreements. 

 If existing arbitration agreement was entered into before 11/27/16, 

then not prohibited.

 AHCA litigated the issue and successfully obtained an injunction 

which prohibited the ban on pre-dispute agreements from going into 

effect (argued CMS exceeded its authority).

 CMS acknowledged the injunction.

 Final court ruling expected later this year.

 Post-dispute agreements unaffected.
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Post-Dispute Arbitration 

Agreements – Valid

 Agreement must be explained to resident and/or

representative.

 Explanation must be in a form and manner that the resident

and/or representative understands.

 Resident and/or representative must acknowledge

understanding.

 May not condition resident’s right to remain at facility on 

arbitration agreement.

 Facility must maintain the agreement for 5 years after 

resolution of a dispute and CMS has a right of inspection.
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Resident Rights – §483.10

 Resident participation in care planning.

 Resident must receive information (oral and written) in language that 
he/she can understand about various topics (including medical 
condition). 

 Room changes / Roommate choice.

 Physician choice.

 Facility must have P&Ps regarding visitation rights of resident, including 
any clinically necessary or reasonable restriction.

 Facility must have a grievance policy and a Grievance Official.

 Accommodate needs of LGBT residents/same sex spouses.

 If resident deposits personal funds with facility, upon written 
authorization of a resident, the facility must act as a fiduciary of the 
resident’s funds (NOTE: moved from guidance into regulation).

 Resident Representative’s authority comes from a Court or authorized 
document.

 Posting information.
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Freedom from Abuse, Neglect, and 

Exploitation – §483.12
 Must not employ an individual who has been found guilty of abuse, neglect, or 

mistreatment of residents by a court, or who has a disciplinary action currently in effect 

against their professional license by a licensure body as a result of a finding of abuse, 

neglect, exploitation, mistreatment or misappropriation of resident property.

 Volunteers and contractors?

 Effective November 2016, all alleged violations involving abuse, neglect, exploitation, 

mistreatment or misappropriation of resident property must be reported immediately 

(i.e., within 24 hours, or within 2 hours after the allegation is made if the events 

involved abuse or results in serious bodily injury).

 Effective November 2017, any “reasonable suspicion of a crime” against a resident 

must be reported immediately (i.e., within 24 hours, or within 2 hours after the suspicion 

is formed if the events involved abuse or results in serious bodily injury).

 Facility must develop policies addressing abuse, neglect, exploitation, mistreatment, 

and misappropriation of resident property, and post certain notices regarding employee 

rights (including notice that an employee will not be retaliated against for reporting the 

suspicion of a crime).

 “Exploitation” – “taking advantage of a resident for personal gain through the use of 

manipulation, force or coercion”. Social media?
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Admission, Transfer and 

Discharge Rights – §483.15

 Facility must establish and implement admission and bed-hold 

policies.

 Discharge for failure to pay is permitted where the resident  did 

apply for, or got denied by, Medicaid and the resident  refuses to 

pay for the stay. Revises definition of when failure to pay occurs.

 No transfer/discharge while appeal is pending.

 Requirement that the transferring facility provide necessary  

clinical information to the new facility (e.g., instructions,  

documents).
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Resident Assessments – §483.20

 Clarifies that a resident assessment should include the resident’s 

strengths, goals, life history and preferences in addition to the 

resident’s needs.

 Resident Participation in Assessment.

 Notification to State Mental Health Authority. 
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Comprehensive Resident-Centered

Care Planning – §483.21
 Comprehensive Care Plan – Within 7 days of an assessment, develop 

and implement a comprehensive person-centered care plan for each 

resident that includes measurable objectives and timeframes to meet a 

resident's medical, nursing, and mental and psychosocial needs that 

are identified in the comprehensive assessment.

 Baseline Care Plan

- Phase 2 (November 2017)

- Within 48 hours of resident admission

- Comprehensive Care Plan can be used in place of Baseline Care Plan if 

48 hour requirement met

 Discharge Planning

- Focus on discharge goals and Resident involvement

- Regular re-evaluation and modification

- Enhanced documentation requirements 
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Quality of Life – §483.24

 Contains much of prior §483.25 (Quality of Care).

 Revised ADL.

 Activities Programs – Requires a qualified professional to direct the  

activities program and outlines the required licensing and  

experience of such professional.

 Basic life support /CPR to be furnished by faculty staff pending 

arrival of emergency medical personal. 

 Action Items:

- Confirm personnel to provide basic life support/CPR.

- Confirm activities program directed by a qualified professional.

- Update policies to include ADL activities.
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Quality of Care – §483.25
 Greater level of specificity intended to ensure improved patient-centered care.

 Foot Care - Care to prevent complications from the resident’s medical conditions and 

assistance in keeping necessary appointments with healthcare providers (e.g., 

podiatrists).

 Mobility - Appropriate services/equipment to maintain or improve mobility unless 

prevented by resident’s clinical condition.

 Catheters - Residents with an indwelling catheter must be assessed for removal of the 

catheter. 

 Incontinence - Residents with fecal incontinence must receive the appropriate 

treatment and services to restore as much normal bowel function as possible.

 Pain Management - Residents must receive treatment and care for pain management 

in accordance with professional standards of practice.

 Dialysis - Residents who require dialysis must receive those services in accordance 

with professional standards of practice and the resident’s choices.

 Trauma-Informed Care - Facilities must ensure that they provide care that takes into 

account any trauma that the resident may have suffered (e.g., Holocaust survivors, 

abuse, military post-traumatic stress disorder).
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Physician Services – §483.30

 Modifications to the existing regulation on Physician Services.

 An attending physician may now delegate dietary and therapy 

orders to a qualified dietitian or therapist if allowed under state 

law. 

 Proposed rule required a physician to provide an in-person visit 

prior to an unscheduled transfer. This proposal generated 

significant comment, and was not adopted because CMS realized 

it would be difficult for facilities to arrange in-person visits and, 

therefore, it could hamper quality care by delaying transfers.
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Nursing Services – §483.35

 No mandatory staffing levels/ratios.

 Competency-Based Staffing Approach - must ensure sufficient 

nursing staff with appropriate competencies and skill sets when

determining staffing needs.

 Takes into account the facility assessment evaluation that

considers:

- Number and acuity of Residents

- Range of diagnoses and Resident needs

- Content of care plans

- Training, experience and skill set of staff
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Laboratory, Radiology, and Other 

Diagnostic Services – §483.50

 Allows P.A., N.P to order laboratory, radiology and other 

diagnostic services.

- According to state scope of practice laws

- Address via policies and procedures

- Prior regulations only allowed a physician to order

 Facility must promptly notify the ordering practitioner if the test 

results fall outside clinical reference ranges. 
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Food and Nutrition Services – §483.60

 A member of the food and nutrition services staff must participate 

on the interdisciplinary team.

 “Qualified dietitian” at a facility must be either registered by the  

Commission on Dietetic Registration of the Academy of Nutrition 

and Dietetics or meet state licensure/certification requirement.

 A facility’s menus must reflect the religious, cultural and ethnic

needs and preferences of the residents.

 Therapeutic diets may be prescribed by a qualified nutrition 

specialist.

 Frequency of meals.
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Specialized Rehabilitative

Services – §483.65

 Adds respiratory therapy services as a specialized 

rehabilitation service.

 Facility must provide or obtain services to meet the needs

of residents.
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Physical Environment – §483.90

 "Regular" inspection of bedframes, mattresses and bed rails that 

could be a source of entrapment. "Regular" is not defined.

 Bedrooms – not more than 2 residents.

 Each room equipped with its own bathroom.

 Call lights at resident bedside – Phase 3 (November 2017).
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Facility Assessment – §483.70 

 Likely to be a primary focus for surveyors.

 Review to determine what resources are necessary to care for 

residents during day-to-day operations and emergencies. 

 Facility-wide and community-based assessments.

 Must develop and maintain a detailed assessment focused on 

key areas – e.g., staffing, training, Quality Assurance and 

performance improvement, compliance efforts, emergency

preparedness.

 Must be updated at least annually and “as necessary” (i.e., when 

the facility makes a change that would require substantial 

modification of any part of the assessment).
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Facility Assessment –

Minimum Requirements

 Resident population – e.g., number, types of care, diagnoses, overall acuity, 

cognitive functioning.

 Staff competencies required to meet resident needs.

 Physical environment, equipment, and services required to provide care.

 Ethnic, cultural, and religious factors.

 Facility resources.

 Services provided.

 Personnel (including education and training).

 Third-party agreements for services or equipment.

 Health information technology resources.
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Behavioral Health Services – §483.40 

 Based on comprehensive assessment, resident with mental disorder or 
psychosocial adjustment difficulty must receive appropriate treatment 
and services to correct the problem or attain highest practicable mental 
and psychosocial well-being.

 If assessment does not reveal mental or psychosocial adjustment 
difficulties, must ensure no pattern of decreased social interaction and/or 
increased withdrawn, angry, or depressive behaviors unless clinical 
condition demonstrates development of such a pattern was unavoidable.

 Facility must provide medically-related social services for highest 
practicable well-being.

 Dementia training for all direct care staff.
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Pharmacy Services – §483.45 

 Pharmacist must review medical record during each monthly drug 

regimen review (DRR).

 Pharmacist must report “irregularities” to attending physician, medical 

director and director of nursing – “Irregularities” include specific issues 

listed in Final Rule. 

 Attending Physician must document review of irregularity, action taken, 

or reason for not changing medication related to irregularity.

 Psychotropic Drug:  “any drug that affects brain activities associated with 

mental processes and behavior.”

 Action Items:

̶ Facility must develop/revise policies for the monthly DRR

̶ A DRR form must be created

̶ Take into account the new definition for “irregularities”

̶ Educate pharmacist that the DRR now includes a review of the medical record
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 Develop policy related to loss or damage of dentures:

- Identify situations where facility bears responsibility

- May not charge resident for loss or damage of dentures  

attributable to facility

 Prompt dental services:

- Must arrange for dental services within 3 days

- If not arranged within 3 days, must:

• Document steps taken to ensure resident could eat and drink

adequately

• Document extenuating circumstances causing delay
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Infection Control – §483.80

 Address infection "prevention" in addition to infection  

control.

 Facilities must have an Infection Prevention and Control  

Program (IPCP), which includes an antibitotic stewardship 

program.

 Must appoint an Infection Prevention Control Officer (IPCO) and

an Infection Preventionist (IP).

 IP must be part of facility QAA committee.

 Policies reviewed annually. 
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Phase 3 Deadline

 November 28, 2019.

 Requires full implementation of all of Phase 1 and Phase 2

requirements.

 Some Phase 3 requirements that are addressed in other phases.

- Physical environment

- Infection control and prevention

- Quality of care – trauma-informed care

- Quality Assurance and Performance Improvement Program

(QAPI)

- Compliance and ethics

29



Quality Assurance and Performance 

Improvement Program (QAPI) – §483.75

 Separate from the Quality Assessment and Assurance 

Committee.

 QAPI program intended to address problem areas and prevent 

issues from arising:

- Monitor and evaluate all services provided in the facility

- Define and measure indicators of quality care

- Focus on facility goals that reflect the unique aspects of the facility

- Ongoing, Comprehensive, Data-driven
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QAPI Program – Minimum Elements 

 Systems to obtain and use input from staff, residents, and families to identify 

opportunities for improvement.

 Systems to identify, collect, and use data from all departments, including how 

the information would be used to identify high risk, high volume or problem-

prone areas.

 Facility development, monitoring, and evaluation of performance indicators, 

including the methodology and frequency for development, monitoring, and 

evaluation.

 Adverse event monitoring, including methods to systematically identify, report, 

track, investigate, analyze and use data and information related to adverse 

events.

 Systems to determine the underlying causes of problems impacting larger 

systems.

 Systems to develop corrective actions designed to effect change at the systems 

level to prevent quality of care, quality of life, or safety problems.

 Systems to monitor the effectiveness of performance improvement activities.
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QAPI Program – Governing Body

 Implement an ongoing QAPI program.

 Program is sustained during transitions in leadership and staffing.

 Program is adequately resourced.

 Program identifies and prioritizes problems and opportunities that reflect 

organizational process, functions and services.

 Corrective actions address gaps in systems and are evaluated for effectiveness. 

 Clear expectations are set based on safety, quality, rights, choices and respect.
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QAPI Program – Documentation

 Policies and procedures must be developed.

 Although a QAPI program doesn’t need to be in place until November 

2019, facilities are required to present their QAPI plans to the state 

Department of Health Services by November 28, 2017, as well as to the 

state survey agency and federal surveyors at each annual recertification 

survey after November 28, 2017. 

 Facility must be prepared to disclose some amount of QAPI paper work 

(including processes for collecting data and monitoring quality).

 Privileged information? 
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Compliance and Ethics Program – §483.85

 Mandatory for long-term care facilities pursuant to Section 6102 of 

the Affordable Care Act.

 Compliance program needs to be “reasonably designed, 

implemented and enforced so it’s likely to be effective in 

preventing and detecting violations and promoting quality of care.”

 Previous OIG Guidance
- Compliance Program Guidance for Nursing Facilities (65 Fed. Reg. 

14,289 (March 16, 2000))

- Supplemental Compliance Program Guidance for Nursing Facilities 

(73 Fed. Reg. 56,832 (Sept. 30, 2008))

 Confusion over implementation date.
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Compliance and Ethics Program –

Fundamental Elements

 Written standards, policies and procedures (including designation of a  
contact to report violations, anonymous reporting, and disciplinary 
standards).

 Assignment of personnel to oversee the program – governing oversight  
should rest with high-level personnel.

 Sufficient resources and authority given to designated individuals to 
reasonably assure compliance.

 Due care to avoid delegation of authority inappropriately.

 Effective communication and training.

 Reasonable steps to achieve compliance (including monitoring and 
auditing).

 Consistent enforcement and discipline.
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Compliance and Ethics Program –

5 or More Facilities

 Annual training mandatory.

 Designation of Chief Compliance Officer who reports to

governing body.

 Compliance Officer may not be subordinate to the General  

Counsel, Chief Operating Officer or Chief Financial Officer.

 Each facility must have a Compliance liaison.

 Action Item: Facilities should examine their current reporting 

structure and determine if changes are needed.
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Training – §483.95

 Employees, volunteers, contractors and staff must be trained 

“consistent with their expected roles.” 

 Topics must include:

- Effective communication

- Residents’ rights and facility responsibilities

- Abuse, neglect, and exploitation

- Quality assurance and performance improvement

- Infection control

- Compliance and ethics

- Behavioral health – caring for residents with mental and 

psychosocial  disorders, trauma and/or post-traumatic stress

disorder

 Documentation

37



Action Plan
I. Executive Level Briefing on the Final Rule and Requirements 

A. Leadership Buy-In. 

B. Budgeting and strategic resource planning. 

II. Team Development 

A. Someone in charge of planning. 

B. Delegate portions of the Rule to individuals/subgroups. 

III. Identify Affected Policies 

A. What current policies are affected and need to be revised? 

B. What new policies are needed? 

IV. Identify Affected Positions 

A. Assess interactions with vendors (e.g., pharmacy, physicians, therapy). 

B. Does your facility need to hire new people (e.g., compliance, infection control)? 

V. Training 

A. What training “gaps” exist? 

B. Develop a schedule to create new training programs. 

VI. QAPI

A. Develop systems for collecting/analyzing data to improve performance. 

B. Consult legal counsel regarding disclosure requirements. 

VII. Compliance and Ethics Program 

A. Develop a compliance and ethics plan (if one doesn’t already exist). 

B. Comply with additional requirements if organization has 5+ facilities.
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Questions?

Robert N. Rabecs, Esq.

Bob.Rabecs@huschblackwell.com

480-824-7916

Husch Blackwell LLP

www.huschblackwell.com
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